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Brussels, 3 March 2014
INFORMATION NOTE

TRANSITIONAL PERIODS STEMMING FROM REGULATION (EU) No 965/2012 ON AIR
OPERATIONS

Commission Regulation (EU) No 965/2G12ntered into force on 28 October 2012. This
Regulation initially addresse@ommercial Air Transport Operations (OPS-CAT) and
consisted of a Cover Regulation and five Annexes:

= Annex | — Definitions;

= Annex Il — Authority Requirements (Part-ARO);

= Annex lll — Organisation Requirements (Part-ORO);

= Annex IV — Commercial Air Transport (Part-CAT), and

= Annex V — Special Approvals (Part-SPA).

The structure of Regulation (EU) No 965/2012 wasigheed in such way as to subsequently

allow its extension to other types of operationughto complementvith non-commercial

operations, Regulation (EU) 800/2G18mended the abovementioned Cover Regulation and

Annexes, and added two new Annexes:

= Annex VI — Non-commercial operations with completor-powered aircraft (Part-
NCC); and

= Annex VII — Non-commercial operations with othemsthcomplex motor-powered aircraft
(Part-NCO).

In July 2013 the EASA Committee voted in favour tafo draft Regulations amending

Regulation (EU) No 965/2012 to include:

= Annex VIII — Specialised Operations (Part-SPO), Cégerations with sailplanes and
balloons (CAT S and B) and CAT operations startamgl ending at the same airfield
(CAT A-A) (hereinafter referred to 'the draft Regtibn related to SPO'); and

= Flight time limitations (FTL) for CAT aeroplane ajpéions.

The rules on flight time and rest have been adottexigh Commission Regulation (EU) No

83/2014. It was published on 31 January 2014 and shallyafppm 18 February 2016

Adoption of Annex VIII (Part-SPO) is expected latar in 2014. The associated Acceptable

! Commission Regulation (EU) No 965/2012 of 5 Octd@#t? laying down technical requirements and adrmitise
procedures related to air operations pursuant talgtgn (EC) No 216/2008 of the European Parlianaemt of the Council,
0OJ L 296, 25.10.2012, p.1.

2 Commission Regulation (EU) No 800/2013 of 14 Audit3 amending Regulation (EU) No 965/2012 laying mlow
technical requirements and administrative procesitetated to air operations pursuant to Regulafi®) (No 216/2008 of

the European Parliament and of the Council, OJ L, 228.2013, p.1.

> Commission Regulation (EU) No 83/2014 of 29 Janud¥42amending Regulation (EU) No 965/2012 laying down
technical requirements and administrative procesluetated to air operations pursuant to Regulatit®) (No 216/2008 of
the European Parliament and of the Council
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Means of Compliance and Guidance Material will belghed by EASA on the same date or
shortly after.

Several issues related to Regulation (EU) No 96B1208ere identified by the Member States
as creating potential problems iiter pretation and implementation such as transitional
period, date of application, actions by the Mem®Btates and operators during transition and
conversion processes, etc. Therefore, the objeofitleis paper is to provide answers to those
guestions and guidance concerning transition tméverules.

1. Dateof entry into force and date of application

In accordance with Article 10(1) of Commission Riagion (EU) No 965/2012, the latter
shall enter into force and apply from 28 Octobed20This date applies to the Cover
Regulation as well as to all its Annexes (DefimgpParts-ARO, -ORO, -CAT and -SPA).
However, it has been recognised that it is notiptesgor the competent authorities of the
Member States (NAAs) and air operator certifics®©®C) holders to become fully compliant
with the new rules immediately after their entryoifiorce. Accordingly, Regulation (EU) No
965/2012 includes aopt-out provision (Article 10(2)) which allows Member Statto delay
the application of that Regulation for a maximumwb years after the date of its entry into
force i.e. the maximum possible opt-out may lasii @8 October 2014.

For a Member State that chooses not to benefit fteemopt-out, the date of entry into force
and application will be one and the same — 28 Gut@012. On the contrary, dates of entry
into force and application will differ for a Memb&tatethat needs a transitional period and
decides to make use of the opt-out provision. kchstasethe date of application shall be
deferred until thetransitional period chosen by that Member State elapses.

To date the overwhelming majority of the Membent&fahave notified the Commission and
EASA that with regard to OPS-CAT they will applyharizontal opt-out until 28 October
2014.

While in transition Member States shall continueapply Annex Il (EU-OPS) to Council
Regulation (EEC) No 3922/91 with regard to CAT @iens with aeroplanes, as well as
national rules implementing JAR-OPS 3 with regar@AT operations with helicopters.

2. What about opt-out possibilitiesfor NCC, NCO, SPO, FTL etc.?

2.1 Regulation (EU) No 800/2013 entered into force26nAugust 2013. It provides for the

following opt-out:

= for NCC, Member States may decide not to applyptioeisions of Annexes} Ill, V and
VI until 25 August 2016; and

= for NCO, Member States may decide not to applyptwisions of Annexes 9] V and
VIl until 25 August 2016.

* One Member State has not yet notified an opt-out
5 and® Annex Il was inserted with the SPO related amemdrogRegulation (EU) 965/2012 as initially Reguiati800/2013
omitted to specify it.
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The above possibilities for opt-out are understood to also cover the compliance with Air
OPSrulesof training flights performed by Approved Training Organisations (AT Os).

To date several Member States have notified theriesion and EASA that with regard to
Part-NCC and Part-NCO they will apply a horizondgit-out until 25 August 2016. One
Member State has notified an opt-out until 28 AR€IL5.

2.2. The draft Regulation related to SPO, which will lneder scrutiny by the European

Parliament and the Council until 5 March 2014, jmes that:

= for SPO, Member States may decide not to applyptbgisions of Annexes II, I, VII
and VIII until [3 years after the entry into force of the amending Regulation];

= for CAT (A-A), Member States may decide not to gpible provisions of Annexes Il, IlI
and IV until [3 years after entry into force of the amending Regulation]; and

= for CAT (S and B), Member States may decide natpply the provisions of Annexes Il,
[l and IV until [3 years after entry into force of the amending Regulation].

As was the case with OPS-CAT, it is expected thatnhajority of Member States will make

use of the full horizontal opt-out opportunitiesyided here above.

2.3. The Regulation on FTL contains

(a) a direct date of application for the whole Ragan i.e. 18 February 2016,

(b) an opt-out concerning the provisions for igffii rest up to the maximum of 3 years until
17 February 2017, during which national provisia@mcerning in-flight rest continue to
apply.

While in the case of (a), there is no need for Mentktates to notify the applicability date to
the Commission and EASA, in the case of (b) MemS8tates will have to notify the
Commission and EASA, if they make use of this aptymrovision and for how long.

The FTL Regulation does not foresee an earlier iegpdn date. However, under the
provisions of Article 8.3 of the EU-OPS Regulatiand completely independent from the
new EU FTL, a Member State may derogate from Sulipdoy applying earlier the new EU
FTL rules as ‘other means to achieve an equivdkardl of safety to that attained by the
common technical requirements and administratieequtures set out in Annex III'.

Current Subpart Q provisions are minima and anaipemay commit itself to applying a
more protective scheme subject to a derogatiorsibecby the Commission as stated above.
In case of unforeseen urgent operational circunestaror operational needs of a limited
duration, an operator may be allowed to apply pssective provisions than those contained
in Subpart Q in accordance with Article 8.2 of tB8-OPS Regulation, which foresees the
possibility of an exemption. In all other cases thember State needs to notify the
Commission of its intention to grant an approvatogating from the common technical
requirements and administrative procedures, theoreatherefor and the conditions laid down
in order to ensure that an equivalent level oftyateachieved
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3. General principles governing opt-out

In line with Article 10(2) of Regulation (EU) No 98012, if a Member State decides to
make use of an opt-out,ghall notify the Commission and the Agency (see p. 7 for further
guidance). The notification shall be made as s@passible (not later than 2 months) after
the entry into force of the Regulation and shaBalibe thereasons for transition and its
overall duration as well as the programme for implementation containing actions
envisaged and related timing. Such notificationusthgrovide the competent authorities of a
Member State and the entities under its oversigit alegal certainty during transition as to
which particular Annexes (Parts) become applicablkwhen.

The competent authority of a Member State shallthenbasis of its administrative capacity
and level of compliance, indicate those AnnexestglP¢hat would need to be covered by an
opt-out in its territory and how much time it neddsopt-out for a particular issue. It may
decide to specify an earlier date of applicatiorc@rtain selected points, sections or subparts
in order to allow aircraft operators benefit frormew implementing rule. For example, a
competent authority has decided to advance theemmghtation of CAT.IDE.A.205, and in
particular of 'upper torso restraint system', iadt®f seeking derogation from the EU-OPS
requirement to have a shoulder harness mountechprolaserver seat located in the flight
crew compartment. In another example, the compedatitority has decided to apply the
ORO.CC earlier to match the application of Part@@@e Aircrew Regulations.

It is recommended that the decision on an opt-autmade after consultation with the
regulated persons, so that they are fully awatbeplanned actions.

The implementation programme should ensure thahévwerules are fully complied with by
the end of the opt-out. It is also of great impoce&to assess the progress of implementation
of the new rules for the purpose of standardisatisiis. Such programmes do not need to
include all details when being notified and mayamended during the opt-out period, if
necessary. Substantial amendments to those prograrahall also be communicated to the
Commission and the Agency.

Member States have the duty to respbetprinciple of sincere cooperation as enshrined in
Article 4(3) of the Treaty on European Union. Tipisnciple implies that all appropriate
measures to ensure fulfilment of obligations agsinom the Treaties are taken by the
Member States. In the context of the Air OPS Regua while implementing opt-outs,
Member States should abstain from any action wbaethid endanger the full implementation
of the new rules by the end of the transitionaliquer For example, Member States and
organisations should not leave to the last dayattteons necessary for complying with the
IRs. Member States should as well refrain from l&iing at national level in areas covered
by the implementing rules after an agreement irBASA Committee has been reached on a
certain topic, in a way which deviates from theadiion taken at EU level.
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3.1. Commercial Air Transport

It is possible, under a general principle of EU |élatEU acquis applies during a transition
period in parallel to national law, in order to a/anintended legal vacuums. In this sense,
EU-OPS/national rulesimplementing JAR-OPS 3 and JI PS shall remain applicable until
the end of the opt-out periods chosen by the Member States, and thattdebei wording of
Article 69(3) of Regulation (EC) No 216/2008. Tmeintion that EU-OPS remains in place
beyond the date of entry into force of the IRslisady visible in the grandfathering
provisions of Regulation (EU) No 965/2012, as vadlin Recital (6). Following the same
logic, it would be possible for a Member State ¢mtchue applying EU-OPS or national law
implementing JAR-OPS 3 during the opt-out periothwegard to operators which have not
already fully migrated to the new system until saalgration is finalised, at the latest by the
end date of the opt-out.

As a result of the above, it would be possible miyithe transition to applrticle 8 of the
EU-OPS Regulation, including the derogations and exemptions granted by the
Commission and Member States respectively, basexddh. It would also be possible to
decide new measures based on this Article provithiag these are limited in time until the
end of the transitional period.

Except as otherwise provided under Article 6 of lation (EU) No 965/2012, derogations
and exemptions granted in accordance with Articlef 8he EU-OPS Regulation before or
during the transitional period shall not, howeJss, valid any more after the new IRs have
become fully applicable. Accordingly, any operadoiMember State wishing to benefit from
such measures beyond the end of the opt-out waaéd to make the necessary arrangements
following the procedures prescribed under Articte df Regulation (EC) No 216/2008. To
that extent, it shall be reminded that most of deeogations and exemptions granted under
EU-OPS have been integrated in the new IRs anddvmetl require a separate decision.

One derogation measure under Article 8 of EU-OPI§ however, remain valid beyond 28
October 2014. As provided for in Article 6 of Regibn (EU) No 965/2012,Annex 11
aircraft, when used in CAT operations, shall be operatedeuntie conditions of
Commission Decision C(2009) 7633 of 14.10.2009.sTboncerns both CAT operators
already using Decision C(2009) 7633 by that datk @AT operators which may be allowed
to use it afterwards.

The Decision allows several operators and theireknh aircraft to derogate from certain
provisions of EU-OPS such as 1.180(a)(1)/(2), 1(8)3..175(o) and 1.1070 on the condition
that all other requirements of EU-OPS are comphgt. After the end of the opt-out CAT
operations fall under Regulation (EU) No 965/20b2|uding CAT operations with Annex Il
aircraft. In practical terms this means, for exaefhat the operation of a DC-3 may, from 28
October 2014 onwards, be conducted in derogatiom fthose OPS-CAT rules which
correspond to 1.180(a)(1)/(2), 1.875(a), 1.175¢@ &.1070, whilst all other OPS-CAT rules
must be complied with, including the managementesys
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3.2 Non-commer cial operations, specialised operations, CAT S/B and A-A operations

Article 10 of Regulation (EU) No 965/2012 was coempkented by Regulation (EU) No
800/2013 so as to include under paragraph (3) a@rowpprovision for non-commercial
operations. Article 10 was further amended bydfadt Regulation related to SPO (voted on
favourably by the EASA Committee in July 2013) twlude under paragraphs (4) and (5)
respectively opt-out provisions for specialised rafiens as well as certain specific CAT
operations. Above-mentioned general principlesadse fully applicable for these new opt-
out opportunities.

4. Actionsduring transition

4.1. Commercial Air Transport

During the transitiona Member State should start implementing Regula(igb)) No
965/2012 taking a step by step approach, whildetsame time continuing with the routine
implementation of EU-OPS and/or JAR-OPS 3.

As explained for the Aircrew Regulation, the Comsiog wishes to provide Member States
with all the flexibility necessary to address ditfities encountered during the transition in an
appropriate manner depending on the circumstarfcegeny case; accordingly, no particular
order or rigid transition rules are imposed to iempénting the new provisions during the opt-
out.

However, the following principles should be retaine

= Competent authorities should start adapting themnagement procedures, inspector's
handbooks, certification software etc. as fromdate of entry into force, so that when the
transitional period elapses, the authority is re@adshift to the new rules;

= Operators shall begin to adapt their managemetgrsgs operational procedures, training
programmes and manuals as from the date of entoyforce, so that by the end of
transition at the latest they are fully compliarthvthe new IRs.

= Competent authorities should be allowed to contimsguing new certificates and
associated operations specifications in accordaiteEU-OPS/JAR-OPS 3 until the end
of transition. The same is valid for grantingational exemptions or requesting
derogations under Article 8(2) or 8(3) respectively of Regidat(EEC) No 3922/91.

= Renewal or amendment of the certificates and ojpeatspecifications should be
permitted in accordance with EU-OPS/JAR-OPS 3 utitéd transition elapses. For
example: inclusion or removal of aircraft; moditicas to the areas of operations,
modifications to the special limitations (VFR ordgly only) or special approvals (such as
dangerous goods, LVO, RVSM, ETOPS, PBN, MNPS) etc.

= A person undergoing initial certification in a MeetbState in accordance with the old
rules prior to 28 October 2012 — the entry intoccéoof Regulation (EU) No 965/2012,
may continue to be certified on the basis of thé nlles irrespective whether the
certification is due to be completed after thaeddihe same applies to the renewal of an
AOC started prior to 28 October 2012 and completedng the transitionHowever,
around six months before the transition elapses procedures for initial certification of
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operators or renewal of AOCs should already be launched in accordance with the
new rules, if they arenot likely to be completed before the end of the opt-out.

=  Competent authorities should also be able to grant certificates with a new format and
associated operations specificatiamgler the new rules to applicants which have made
good progress in their adaptation to and meet ¢ge@irements of Regulation (EU) No
965/2012. This equally applies to EU-OPS compl@&@Cs which are due for renewal
during transition. In this context 'good progressans closure of all inconsistencies after
a gap analysis. However, this option shall heagdidpend on the progress achieved by the
authorities themselves in implementation of thegpsonme for transition. This does not
mean that certification cannot be performed undler new rules until the competent
authorities are fully compliant with the new regirbet every case should be assessed
depending on the particular circumstances.

Abovementioned gradual measures would eliminate rikke of a peak backlog, non-
compliance or deficiency which would inevitably acdf the implementation of the new rules
was left for the last moment.

4.2. Non-commer cial operations, specialised operations, CAT S/B and A-A operations

With regard to non-commercial operations and sfiseh operations as well as CAT S/B and
A-A it is expected that all Member States will makse of the full opt-out opportunities
provided under Article 10 of Regulation (EU) No @B%12, as was the case with OPS-CAT.
This means that in the majority of cases the releuaes will begin to be applied effectively
across the EU as soon as the opt-out has expired.

However, in order to prepare for this moment, tlmnpetent authorities should start
gradually adapting their organisation and management systerocedures, staffing,
inspector's handbooks, oversight program atdrom the date of entry into force of the
respective implementing rules:

» Authority’'s management system should be adapte@xXample to refer to the collection
of declarations from NCC and SPO operators, as agetb the issuance of authorisations
in case of high-risk commercial specialised opereti

* During the preparatory process the authority maganize seminars, workshops,
information campaigns or use other ways of commatiga to instruct interested NCC
and SPO operators.

* As part of its management policy the competent@itthmay decide to establish a list of
commercial specialised activities posing high tiskhird parties on the ground, so that
interested operators are informed in advance oféljeired documents. To this end the
authority may perform studies or (risk/impact) asseents to properly address particular
needs.

» Safety inspectors should be trained against the mé®s. Authority’s procedures and
checklists should be adapted to account for vetibn of risk assessments and SOPs in
the case of high-risk commercial specialised opmratas well as interaction with another
Member State's competent authority in the casera$scborder high risk commercial
specialised operations.
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« The authority should start collecting data aboue thegulated persons through
guestionnaires survey programs or other availab&ans. The data may be further
arranged by specific nature of the organisatiommexity of activity, area of operation.
Alternatively, it may consider requiring its operet to submit declarations some time in
advance of the rule applicability date. All thisoshd help the competent authority prepare
for the first time its oversight schedule and chistkto be ready for use when the opt-out
expires. This will enable the authority to gainimsight into the risks of the SPO activities
performed in its territory and adapt its organsaail structure, oversight programme etc.
accordingly.

* NCC and SPO operators (except those that performcammercial SPO with non-
complex aircraft) should begin preparations relatedestablishment of management
systems, procedures, training programs and maasd®m the date of entry into force so
that by the end of transition at the latest theyfaly compliant with the new rules.

Despite the expectations that a full opt-out oppaty will be used across EU there might be
cases where certain Member States have decidet/émee the implementation of Part-SPO.
Thus, a SPO operator wishing to engage in crosdebaommercial specialised operations
during the horizontal opt-out might then face aation where the rules applicable in the
territory of another Member State differ from thées applicable in the territory, where this

operator has its principal place of business. kangple, this might happen when Part-SPO is
fully applicable in the place where the operatisnplanned to be conducted, whilst the
Member State where such operator has its prinpipae of business has notified an opt-out.

In all cases of cross border services, the gemmratiple should be that the rules of the
Member State where the operation takes placesmaimed to be conducted prevail and the
operator should comply with them. This is unchanigech the current situation. In the above
example the operator might be required to prepaiskaassessment and Standard Operating
Procedures (SOPs) by the competent authority opldee where the operation is planned to
be conducted whilst, at the same time, his compedathority might not be ready with
issuing authorisation and verifying operator's @sisessment. At this rate the operation may
be conducted without holding such authorisatiothatsole discretion of the Member State
where the activity is planned to take place. Howelveember States are reminded to account
for the forthcoming SPO rules and to take no denighat would contradict these rules or
discriminate operators based on their nationality.

5. Grand-father of privilegesunder EU-OPS compliant AOC

The privileges of an AOC holder stem from the rgggtanted under the certificate and all
approvals, conditions and limitations containedhi@ associated operations specifications for
each aircraft model in the operator's fleet.

The privileges of an AOC holder shall be grandfegdewithout further evaluation or
verification as of the moment from which the Regulation apptiesthe condition that the
AOC has been found EU-OPS compliamtd has been issued before the transition elapses.
Grandfathered privileges need not be evaluatecenfied again, because this has been done

8
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during the EU-OPS certification process. Such [@ges shall be ‘'frozen' to their current
levels.

In other words, all EU-OPS compliant privileges Ikl re-issued under the new form
included in Part ARO. However, the new AOC shallyone issued if full compliance is
demonstrated notably in relation to the differencesveen old and new system, in particular
SMS. Automatic re-issuance of AOCs is not allow&de NAA should verify compliance
with these differences, including assurance th&MS has been established and related
operator's documentation and manuals updated. slssdech have not changed, e.g.
performance, should not be reassessed.

If the operator waits until 28 October 2014, withoarrying out the necessary adjustments,
the AOC cannot be reissued.

If during normal oversight activities findings agsi EU-OPS compliance are raised by the
NAA, such findings should be closed as far as fbssiThe authority needs to decide on a
case-by-case basis. If a level 2 finding is made week in advance of 28 October 2014,
corrective action may not be implemented within ereek and the finding may be “carried

over” to the new AOC provided the authority hasfisignt assurance that it will be closed

expeditiously. However, there shouldn’t be any ogieadings on the new management
system, procedures etc. This means that the opexatb authority have not done their job

during the transition and so a new AOC should netidsued as compliance cannot be
demonstrated.

As from 28 October 2014:

= new certificates, under the new format, and astegtiaperations specifications can only
be issued in accordance with the new implementifegsy

= the privileges stemming from grandfathered AOCs caly be updated in accordance
with the new implementing rules.

6. Conversion of helicopter AOC

Since commercial helicopter operations have beerdwted so far in accordance with
national regulations of the Member States transigpdAR-OPS 3 with varying degrees of
compliance, a conversion procedure is foreseerCfr helicopter AOCs issued before 28
October 2014. Accordingly, there is no automatengifathering of the related AOCs.

The conversion process shall start from the datentfy into force of Regulation (EU) No

965/2012 until full compliance with the new rulesachieved by the end of opt-out period.
The competent authorities of a Member State shalbgre a conversion report indicating
among other things how and when the holders of G&licopter AOCs under their regulatory
control will be required to move to full complianegth Parts-ORO, -CAT and, if applicable,

-SPA. The conversion report shall be establishecbimsultation with the Agency. It may be
modified and supplemented likewise.
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As indicated above, the privileges of an AOC hoktem from the scope of the activities that
this holder is approved to conduct. These actwitd their scope are documented and
specified in the operations specifications. Durthg conversion process the competent
authority shall perform a comparison between thesrunder which a specific privilege has
been granted and the new rules. This may take dha Df a compliance checklist. If
compliance with the new requirements was estaldishging the comparison, the respective
privilege might be credited i.e. recognised for pfugpose of issuance of the AOC at a later
stage. In the opposite case a plan should be es$tafllindicating the measures for achieving
full compliance and related deadline.

Typically the privileges are linked to a particulgpe of helicopter on the AOC or even
linked to an individual helicopter. There couldd®veral helicopters of a single type listed on
the AOC all with different privileges, depending the equipment fit. In such a case it could
be that regular CAT is credited, but special openat not, due to equipment/training being
not compliant yet with the new requirements.

The following examples describe cases where somieges are credited and others not:

A helicopter is allowed to fly VFR by day and VFR hight and to carry dangerous goods.

= Assuming that this helicopter would not meet thev mequirements for flying VFR by
night due to missing equipment this privilege carm®granted under the new AOC until
such equipment is fitted, but it can still be ctedifor VFR by day.

=  Or similarly, assuming that the national DG tragirequirements for crew involved in
carrying DG are not identical to the future rulssch approval should be granted for all
types only after all crews are trained in the dédfeces.

An operator has been given the privilege to perfermgle crew HEMS operations.

= Such privilege cannot be credited under the newirements; only after closing the gap —
i.e. implementing the required changes to the dijmera procedures and
appointing/recruiting and training additional cremwembers — in order to ensure
compliance with SPA.HEMS, can such operation camstinnder a HEMS approval.

As a result of the conversion process of existilg§T Chelicopter AOCs, the competent
authorities should be able to grant certificated associated operations specifications under
the new rules to the relevant helicopter operators.

7. Point of contact

A Member State shall use the established diplomahannels (such as Permanent
representation to the EU) in order to notify thex@aission of its decision to opt-out, as well
as to send an implementation plan. Correspondehoeld be addressed to DG MOVE,
Directorate E - Aviation and international trandpaffairs and uploaded in the CIRCABC
dedicated folder "Exchange of documents relateldnflementing Rules of Regulation (EC)
216/2008". EASA shall be notified &: Std-OPS-air_operations_regulation@easa.europa.eu.
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